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Examining Public-Private Collaborations 

The theme of the 2011 RRF national meeting was Leveraging Resources: Innovative Approaches to Achieving Responsible Retailing in a Time of Fiscal Austerity and several of the plenary sessions addressed non-traditional collaborations among public health and prevention agencies, regulators, and industry stakeholders. Issues relating to collaborative efforts among public and private stakeholders were examined by a panel of six distinguished experts consisting of: 
· Charles Curie, Curie Group LLC, the former SAMHSA Administrator (2001-06)
· Danielle Elks, Executive Director of the Tennessee Alcoholic Beverage Commission and President of the National Conference of State Liquor Administrators
· Liz Tobin, Senior Director, External Affairs, the Beer Institute
· Marlene Trestman, Special Assistant to Maryland Attorney General Douglas F. Gansler
· Lynn Walding, Executive Director for Control States for Diageo and former Director of the Iowa Alcoholic Beverages Division
· Stephen Wing, Associate Administrator for Alcohol Policy, SAMHSA. 
Questions in italics were posed by Brad Krevor, who moderated the panel discussion in place of William DeJong, who was unable to attend due to family illness. 
What has been the impact of fiscal austerity on state ABCs, especially on the capacity of ABCs to promote RR? Do these impacts heighten the importance of leveraging resources and public-private collaborations? 

Danielle Elks characterized the severity of cutbacks that have been experienced by state regulators in the licensing states, providing examples of significant cutbacks in staffing levels in the Texas and challenges in California, Arizona and Tennessee to maintain staff resources for server training programs. In Tennessee, the number of licensees has risen significantly but the staffing has decreased. Lynn Walding identified Missouri, which has effectively eliminated alcohol regulation altogether, as an example of the effect of austerity. Ms. Elks expressed that many state ABCs will simply lack the staff resources to pursue educational efforts to improve RR in their states, underscoring the importance of  leveraging resources.

What has been the impact of the fiscal crisis on federal public health / prevention block grants to states? Are public health / prevention agencies / coalitions impacted by fiscal austerity? 

 Steve Wing indicated that SAMHSA funding of state prevention and treatment programs has not dropped (but also not risen). However, there is no reason to believe that SAMHSA will be exempt from efforts to reduce the federal budget. He added that state funding of prevention and treatment may decline significantly, noting that 26 states reduced their funding last year. 

Charles Curie raised the problem that reductions of state funding could impair program effectiveness and pose problems for states, which are required to demonstrate a "Maintenance of Effort" for their SAMHSA block grants.  Mr. Curie also raised the problem that private foundations that may have supported community-level programs to reduce underage substance use and abuse are themselves constrained by financial setbacks. Trustees of foundations have had to make strategic decisions about their core commitments and this tightening of focus on funding priorities has not always been helpful to the substance abuse community. 
What are the considerations an Attorney General would want to examine if a state agency were proposing to participate in a public-private collaboration?


Marlene Trestman explained that the role of state Attorneys General (AGs) in addressing underage use and abuse of tobacco and alcohol is grounded in their authority and responsibility to enforce Consumer Protection laws: national tobacco retailers were engaged by AGs not through voluntary outreach ('Come play with us') but rather through evidence of non-compliance. The most comfortable relationship of AGs as regulators to industries they regulate is through the Assurance of Voluntary Compliance, a negotiated stipulation of changes and commitments made by the signatories.  Other relationships for an AG with an industry she or he regulates could raise concerns. The first  concern would be, of course: Is the relationship permissible under applicable ethics laws? For example, Maryland State ethics laws prohibit government employees and officials from using “prestige of office” for private gain for themselves or for third parties.  So, an initial inquiry would be whether a relationship between an AG and a regulated industry involves the use of the prestige of public office for the benefit of the company or industry. And, assuming the proposed relationship or activity is legal, there remain other important considerations:
· Is the relationship transparent and open to others? If a 3rd  party, e.g. a producer, obtains the  benefit of a relationship with a government regulator or official, should not other producers have the opportunity to participate, or compete for the right to participate, in that activity? In contrast to government contracts awarded by public, competitive procurement processes, does the relationship between the government agency/official maximize benefits for the public? 
· How will the relationship be characterized by industry?  Will industry characterize its relationship with a regulator in a way that does not accurately reflect their actual respective roles as regulator and regulated entity? Will the industry member claim that it is a “partner” or “on the same team” with the regulator?  What impact may this have on public confidence (among individual consumers as well as other industry members) that the AG will remain vigilant and independent in enforcing laws and exercising prosecutorial discretion?

· Will the AG have control to edit or supplement the message industry proposes be conveyed or supported by the AG? Will the industry member impose limits on the message the AG otherwise might wish to convey?

· Will the industry member use the relationship with the AG or other regulator to avoid other environmental regulatory efforts? For example, if a legislative body seeks to impose an environmental control on underage or abusive consumption, such as increasing taxes or reducing alcohol outlet density, will the industry member cite the relationship with the AG or other regulator as evidence that the industry already is doing/paying enough and that environmental controls are not needed? 

Regulators, Ms. Trestman argued, should not be seen as a "partner" to a regulated industry.  She noted that even using the term “partnership” to describe a relationship between an AG and members of a regulated industry “strikes fear in the hearts of counsels (to AGs)."  The ultimate question is whether any given relationship between regulators and the regulated stakeholders will compromise the ability, or public confidence in the perceived ability, of the regulator to independently and zealously represent the interests and protect the consumer rights of the public.

Liz Tobin expressed that the concerns raised by Ms Trestman can and should be addressed in any public-private collaboration. Transparency is the principal means of addressing these concerns. She noted that collaborations are often activities (like RRF) that involve multiple stakeholders. Suzanne McGovern, of Heineken, added that formal collaborations would presumably be governed by a Statement of Understanding that expresses what will be done by the parties and what can and cannot be said to characterize the activities.

Charles Curie explained that a collaborative approach had been adopted by ICCPUD, the federal interagency commission addressing underage drinking that brought together all industry stakeholders to provide input, noting that "omissions of key stakeholders could impede progress." 


Lynn Walding explained that regulators must bring all stakeholders together, and to exclude any stakeholder would be problematic. He cited an instance in which an industry stakeholder approached the IA ABD and offered to fund server training programs in Iowa City (the home of Univ. of Iowa). Mr. Walding brought the offer to Iowa City stakeholders and allowed them to decide whether to accept the funding (which they did). He added that collaboration can also be a means to achieve compliance and to maintain a level playing field in which all suppliers play fairly by the rules. 

Ms. Elks added that "over 22 years of experience, instead of going 'head to head' against industry, sometimes it is better to work with them." All stakeholders, she noted, participated in the updating of TN regulations; and industry has helped pass legislation sought by the ABC. The regulator can use his or her "bully pulpit" to get licensees and their providers to take the initiative on RR.

Are there any restrictions on federal awards / block grants that preclude, or restrict, public-private collaboration? 

Steve Wing expressed that the most literal and accurate way to answer this question is "Read the terms and conditions in the grant award." A grantee is required in all cases to conform with all the stipulations of the grant award. "We (SAMHSA) believe that individual communities should assess their local needs and on these issues, make their own decisions based upon what they perceive as the best evidence-based way to achieve their goals .  . . This will vary community by community. We do say that a balanced, comprehensive approach, consisting of both environmental and awareness raising / educational components, is best."

Charles Curie added that federal awards do not exclude public-private collaboration (although some state or local jurisdictions, Mr. Wing noted, may, in fact, place limits on industry participation): "Nothing in those grants say 'You can't have So-and-So at the table.' The key issue is: Are decisions being made based upon the evidence of what is effective? The more comprehensive the aligned stakeholders, the more successful you can be." 


Liz Tobin expressed that it would be fair to say that Congress, as seen in the STOP Act, does look favorably upon collaborations. Congressional authors of this bill worked extremely closely with advocacy members and members of industry. Ms Tobin also cited that TEAM Coalition─in which the Beer Institute and two members: Anheuser-Busch and MillerCoors, have been actively involved─was funded originally by NHTSA, which in turn sought other, private sector funders. NHTSA leveraged its resources and has been able to lower its own funding of TEAM Coalition through this collaboration. She also mentioned that a collaborative model is often employed at the state level and was recently seen in the development of the WHO global strategy on the harmful use of alcohol.
By way of summary, what is your own perspective on leveraging resources through public-private collaboration? What are the areas where public-private collaboration makes the most sense?

Marlene Trestman: On the spectrum of arrangements that exist, the one that would concern me the least is when government or a local coalition has come up with a program of its own; it controls the message; and where a member of industry supports it, that support comes without any request for governmental approval.


Steve Wing: "We (the federal government) listen to everyone and then we make our own decisions based upon the evidence. Communities should conduct their own needs assessment."  Mr. Wing concurred with the opinion expressed by Mark Woulf, the Alcohol Policy Officer for Madison, WI, that a bottom-up approach was most useful and responsive to the needs of a community. 


Charles Curie: Any proposed collaborative activity should be based upon 1) Clarity of vision regarding reducing underage alcohol use and over-service, and 2) Clarity of mission: pathways, strategies, and alignments, and should reflect integrity and transparency. This is a recipe for change taking place. Segregation of stakeholders perpetuates suspicion among stakeholders. We have more evidence than ever before. We need to be held accountable to do what we know. 


Lynn Walding: Public agencies must know the perspectives of all stakeholders. Initiatives work best when done at the local level: local stakeholders know what needs to be done. 


Liz Tobin: the Beer Institute has a long history of working on these issues. Collaborations make the most sense when 1) a government agency has embarked on a plan / program and industry then supports that plan / program, and 2) the collaboration supports the mission of the agency. She also stated that the totality of efforts in place now are clearly having a positive impact given that top-line statistics from the most often cited national government surveys are showing the lowest levels of underage drinking and drunk driving fatalities since tracking began.


Danielle Elks: The TN ABC imposed a $60,000 penalty upon an industry member who had violated the law. At the time, we were criticized in the press for imposing such a harsh penalty. Three years later, we were criticized in the press for fining the industry member only $60,000─a mere "slap on the wrist." So be careful of the position you put yourself in because it will be scrutinized. 


Observations by the Moderator, Brad Krevor:  I was struck that very different perspectives did not lead to mutually exclusive positions. The sense I drew from the panelists is that 1) any activity that might be joined by public and private stakeholders should be grounded in a local needs assessment by local stakeholders; 2) private stakeholders can potentially expand the scope and effectiveness of an activity but the role of private stakeholders must be based upon their support of the local agency and the proposed activity, without expectation of gaining advantage on other issues that may come before the public; and 3) we all have a responsibility, as Charles Curie put it, "to do what we know."


But the panel discussion, surprisingly, compelled me to place collaboration in a broader context. RRF fosters collaboration and is committed to collaboration because regulators, law enforcement, prevention and public health, retailers and their distributors and suppliers, all have an important contribution to make in underage sales prevention. But checks and balances and structured opposition keep the overall system honest and effective─even at the peril of not achieving obvious, obtainable benefits. Thus, collaboration should not be seen as an objective unto itself: collaboration is a means for effecting change that may be appropriate and valuable in some instances. 












________________________________________________________

PAGE  
6

